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ABSTRACT

The European Union is currently facing a crisis jetht was not prepared for with respect to the miaigde of inflow
of persons. The complexity of the myriad procednoaims and rules required for identification ofrthicountry nationals
and asylum seekers often put applicants in a diffigosition of causing a breach of law or falliogtside the scope of the
law. This paper seeks to explore procedural safedgjagguarantees and conditions which acknowledgduas needs and
also the gaps which hinder their accessibility.

Article 14 of the Universal Declaration of HumargRis 1948 recognizes the right to seek and enjghuasfrom
persecution in other countries (Nations, 1948). @rded in it is the Geneva Convention of 1949 and %67 Protocol (a
post World War Il instrument) which were the teruasira quo for consideration of asylum in Europe Wwhiave now been
largely incorporated in the EU law. The Conventigas adopted in1951 and entered into force in 1964.iéfoulement is
a fundamental belief of the Convention and it sogbrimarily against discrimination and penalisatioThe 1967 Protocol
of the Convention removed geographic and temparatd of the Convention (ALNAP). Article 33 of 1851 Convention
provides that,” No Contracting State shall expelreturn (“refouler”) a refugee in any manner whatsger to the frontiers
of territories where his [or her] life or freedomowld be threatened on account of his [or her] raadigion, nationality,
membership of a particular social group or politiaginion” (UNHCR, 2007). Non- refoulement is noagotiable under

international law.
KEYWORDS: Primarily Against Discrimination and PenalizatioDjrectives and Decisions, Examine Inter-State

INTRODUCTION

The key European legal instruments that regulatgation are the European Convention on Human R{E#R)
and the EU Charter of Fundamental Rights (whichesgnts the EU law). The ECHR was adopted in 19%®&ing on the
preservation of the fundamental beliefs of promotibrule of law, democracy, human rights and datgaelopment(Rights
E. U., 2015). The European Court of Human RighStHR) was established under article 19 of the EGblRnsure that
states oblige by the Convention. The EU Law cossi$tprimary EU law, referring to the Treaty on &oean Union and
the Treaty on the Functioning of the European Urgord secondary EU law comprising regulations atives and decisions

of the EU adopted by the EU institutions. Savesfmme specific provisions, applying before the Bkl not conditioned
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upon being a citizen or a lawful resident of thenber States. The ECtHR can also examine inter-steses brought by one

member states against another.

Articles 79 and 80 of the Treaty on the Functiondighe European Union (2009) are the legal basElbimmi-
gration policy. The EU lays down conditions govemientry into and legal residence in a Member Siatemay provide
incentives and support for measures taken by Me@taes to promote integration of legally residbirtl country nationals.
Irregular immigration could be reduced or preveritgdneans of an effective return policy consisteitth fundamental rights
and agreements with third countries for their nmegtle who do not or no longer fulfil conditions fmtry into or presence or
residence in a Member State. The EU Charter fod&mental Rights guarantees the right to asylumdl&ri 8), thus, those
who qualify for asylum have the right to have thiigtus recognised. But in case of genuine impron¢imithe situation in

their country of origin. Persons granted internadigrotection can lose their status

Non-refoulement as a principle is held to be ofreame significance in both EU Law and Internatioba and
thus, rejection at the borders of persons facieghheat or risk to life, persecution and suchoseriharm is prohibited by EU
law, the ECHR and under the 1951 Geneva Conveatidrits 1967 Protocol. But until an entry has hieemally authorised
by a Member State, it remains unauthorised. Thautliingness is also a concern to factor in whilalitey with migration,

non-refoulement is not negotiable even under i@tgonal law.

Article 1 of the ECHR obliges states to secure ywmee the rights and freedoms defined by the Comnwentithin
their jurisdiction (Rights E. C., European Conventon Human Rights, 1950). This implies tha onvention is to
be applied irrespective of race, religion or coyrtdf origin and can be extended tosex, age, disgbilexuality, or other

prohibited grounds of discrimination(Union, EUR-L.&016)

Although all EU Member States are not bound bytaldifferent EU legislationsregarding asylum, srchanage-
ment and immigration, all the member states of thetCil of Europe are party to the ECHR or are SRady to the other
conventions of the Council of Europe. The Convantagainst non- penalisation of asylum seekaeisest acknowledges
the fact that asylum seeking could lead to thedir@d certain immigration rules. Therefore, noroteéément is a fundamen-
tal value to which no derogation can be made.U®dcle 2 of the ECHR, the removal by a state isabtely prohibited
if it would expose the individual to a threat téelior torture or inhuman treatment under artiglevBich is examined by
the ECtHR (foreseeable consequence). In such, MeS8thges of the EU are liable to take responsyhiftasylum seekers
but otherwise the action is noticed.The ECHR dagspnovide a right to asylum, butunder its Arti@dewhich prohibits
any subjection to torture, or inhuman or degradirgtment or punishment (Rights E. C., Europearv€ation on Human
Rights, 1950),while adhering to it, the turning gved persons either at the border or within a MenfBiates’ jurisdiction
is prohibited. In extreme cases an extradition,aeahor expulsion could also raise questions orickrt2 which protects
the right to life. Article 13 of the ECHR provid#sat everyone whose rights and freedom as set ligrthe Convention are
violated shall have an effective remedy beforeteonal authority notwithstanding that the violatibas been committed by
persons acting in an official capacity (Rights E,. European Convention on Human Rights, 1950). 8uigle 5 (1) (f) of
the ECHR permitsthe lawful arrest or detention ®flam seekers to prevent them from effecting “aauthorized entry”

into the territory of a state or action whom actisieing taken with a view to deport or extradRéghts E. C., European
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Convention on Human Rights, 1950)

The right to respect for “private and family lifes' guaranteed by Article 8 of the ECHR. The EU @&raof Fun-
damental Rights enshrines the right to marry arfduad a family (Article 9) and the right to respéar family life (Article
7) and also protects the rights of the child (Artig®), particularly the right to maintain contact kvtioth parents (Article
24 (3)). Article 6 (2) of the Family Reunificatiddirective allows Member States to withdraw or reftis renew a family
member’s residence permit on grounds of publiccgplpublic security or public health. When makingexision on this
basis, the Member State must consider the searitype of offence against public policy or puldecurity committed by

the family member, or the dangers emanating frooh gperson.

The persons who are receiving assistance or proteftom organs or agencies of the United Natiathgiothan the
United Nations Commissioner for Refugees cannolyafiop protection or assistance under the ECHR. @uthe cessation
of the said assistance/ provision without the pasiof such persons being definitively settleddén@dance with the relevant
resolutions adopted by the General Assembly ofXihiéed Nations, these persons shall ipso factoribile to the benefits
of this Convention (Europe, 2015)

In the conventional operation of sovereignty, indi)al states control the entry to and stay of pesssho are not
nationals of the territory, butthe EU law imposestain limitations on the EU Member States on egérg the same. The
Member States though have common rules for the isbuisas for a short term. Frontex is the EU agemeated to manage
external EU borders through operations at landoragea was established in 2004. A requesting EldMBask Frontex for
the deployment of a rapid intervention system kn@asRABIT when in need of operational assistance foertain limited
period which is rapid in nature for a situationtwis exceptional and urgent pressure. RABIT is igwaquested to be
deployed at the arrival points of the EU’s exterbaiders when a large number of persons tries ter éhe EUMS into

question, irregularly.

The Schengen Agreement, which was signed in 198kf#®e the Schengen acquis which applies a unifystem
of the EU Member States for maintaining checks emwtrols at external borders while providing freevement within
the Schengen area. Twenty Two (22) EUMS fully impdet the Schengen acquis except for Romania, Balgaroatia
and Cyprus (which are seeking to join) and Irelémdintaining opt-out) and United Kingdom (opt ontlampending exit
from EU. Although Iceland and Norway are not memsbafrthe European Union they are members of theiBgn area
and the Schengen system extends beyond the bextersling to Switzerland and Liechtenstein.. ThevNéember States
(NMS) which join the EU do not have the option gfting out and hence are obliged to become parh®fSchengen
Area. Divided into two parts, the first part of tSehengen acquis includes measures applied fromathef accession viz.,
checks and external frontiers of the Union, commolicy towards third countries in respect of tharging of visas (not
the Schengen visa), rules for the crossing of aeatdrontiers, police and customs co-operation figigt against clandestine
immigration. The second part consists of provisiafigch will allow the abolition of the internal aers of the Schengen
area applicable only when all the other membeestaf Schengen area unanimously believe that theMember State
will effectively implement theprovisions (The Sclgem "acquis" and the New Member States, 2005). diex®jen Borders
Code, Regulation (EC) No. 562/2006 has been ameselagtal times and includes important provisiorshsas Article 6
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which allows entry of third country nationals orognds of humanitarian, national and internatior@igations, prohibits
trafficking in human beings and combats illegal iigration, Article 7 emphasises on the respect ah& dignity which
carrying out border checks, thus, prohibiting thpleation of the code in a way which amounts foueement or unlawful
discrimination (Union, EUR-Lex, 2016). But direat® such as in Article 5 of the SBC indicate a fixgatning hours for
entry at the border crossing points, possessian\alidvisa, which do not seem welcoming in naturéle the exception

still asks for possession of permits required keyrihtional law.

A Secondary EU Law that governs asylum and mignagiolicies of the EU come in the form of directiversd
regulations. Every asylum request applied for terétory goes through examination. The purposthefDublin regulation
is to provide quick access to asylum proceduresdaynination by a clearly determined single EU Mengtate and to make
sure that individuals do not apply for asylum inltiple countries. It is commonly used in the fiSU country of entry
implying the Member State the individual enterstfis responsible for the asylum application ofdbglum in question. The
determination of the MS of entry of the third caynmtational is done by taking fingerprints of trergon upon arrival which
is then entered into the Eurodac database(Regul@ib) no 603/2013 of the European Parliament dnithed Council).
This database can be accessed by all the statesséng the Dublin Regulations viz., the 28 EUM&gland, Norway and
Liechtenstein (Union, EUR-Lex, 2013). Article 3tk Dublin Regulation (Regulation (EU) No. 604/2@i3he European
Parliament and of the Council of 26 June 2013)¢ifips that the examination of an application footpction lodged by a
stateless person or a third country national igoesed to be carried out by a single MS designatexligh the criteria in
the Regulation, the absence of which would thers plas responsibility to the first MS of the loddetloe application.But
in cases where the MS responsible is proved tattiad in the provision of humane treatment, onstabtial grounds, the
determining MS becomes the MS responsible. The rigilso held by Member States of sending an eaplito a safe third
country. The EU asylum acquis only applies from tiement an individual has arrived at the bordeziuiging territorial
waters and transit zones. The Regulation contaimseplural safeguards for unaccompanied minorsdlaré) who could
be re-united with family, sibling, responsible adad in the absence of the mentioned become #ip@mnsibility of the MS
at which the application has been lodged at.Agide10 and 11 deal with provisions that defendilfammity. Article 16
deals with safeguards for dependent persons wsfier to a new born child, disability, old age. Wiairticle 17 (2) specifies
the scope of a request to bring together family trensiunder humanitarian clause. Article 7 (3) pesifor consideration

of any evidence available regarding the presen¢anafy members and relatives of the applicantrinther MS.

The Asylum Procedures Directive (2013/32/EU) lagsvd the procedures for grant and withdrawal ofprioe
in the European Union. Article 6(1) and 6(2) laynaothe guidelines for the MS to provide the applisaaccess to the
procedure for protection while article 8 providbattEUMS should provide applicants held in bordessing points and
detention facilities with information on the poskilp of availing international protection. Howeveahe safeguards do not
apply to persons who cannot reach the EU territbansit zone or the border.Article 24 of the dinezidentifies applicants
who need special procedural guarantees having falogsical, psychological and sexual violence, saglorture, rape and
other serious violence and refrains the use ofdropdocedures for them. Article 25 provides unagoanied minors with

a responsible, legal adviser/counsellor/representéiee of charge maintaining respect for the digof the applicant with
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consideration that refusal by the unaccompaniedntmundergo a medical examination for determirnmr age is not the
sole basis for rejection of the application.Althbuagticle 26 deals with the grounds of detentibladks detailed inspection
on the same. The directive in its article 43 spesi$afeguards varying from decisions regardingsslhility of the applicant
with respect to the substance of the applicatio@ ¢teiling on time taken for a decision on an iappk (4 weeks) excess of
which necessitates the grant of entry, to a relamain the admissibility conditioned upon applioas by a large number of
applicants (third country nationals and/or statelesrsons) who are accommodated near the bordeansit zone (Union,

EUR-Lex, 2013).

The right to documentation for asylum seekers urildrlaw is set out in the Reception Conditions Bliree
(2013/33/EU) laying down the reception standardstli@ applicants. The Reception Conditions Dirextéxplores the
varying conditions of detention and guaranteedterapplicants detained. Legal assistance woulgriwéded for free de-
pending on availability of resources with possitiiee and/or monetary limits. Lack of specialisedetiéion facilities could
call for MS to provide prison accommodation (whigkaccompanied minors world never be resorted tth) aicess to open
air spaces with communication with legal repregarda respecting their privacy. The conditions anolvisions for family

unity need to be explored in detail(Union, EUR-L2813)

The Return Directive (2008/115/EC) as the desighagme suggests administers return of the thirchtcpuna-
tionals staying illegally in the EU. Article 6 dfeé Return Directive obliges EU Member States todshem with a “return
decision”. Article 6 (4), however, also sets owt tircumstances excusing states from this obliga#dong with humanitar-
ian or other reasons, another reason to reguldrésstay can be pressing reasons of family or fwilife guaranteed under

Article 7 of the EU Charter of Fundamental Rightsl &rticle 8 of the ECHR.

The Qualification Directive assesses the applicatior protection sought for protection under thé IEaw. While
protecting against refoulement, it underlines ttgeient forms of persecution that can take platéhe form of violence
(physical or mental), violation of human rightsya or administrative measures such that religfoeesdom, sexual orienta-
tion and political convictions are concealed inesrth avoid serious harm. Persecution could alsgelneler or child specific
in nature, suggests the Article 9 of the DirectiNelefines the qualifications for the status séfugee. Article 7 emphasises
that the State, state bodies, international orgéiniss controlling the State or part of the stéieutd be willing and able to
provide protection which is effective and non temapy in nature (Union, EUR-Lex, 2011). Article 2Ada25 of the Quali-
fication directive regulates the right to documéntaby acknowledging the need for residence parspecifying at least 3
years for refugees and one year protection whiculisidiary in nature, and travel documents untesspelled by reasons
of public order or national security. This direetivecognises the third country nationals or refagmm exercise dignity
through access to certain basic minimum needsdigdials such as identification, family unity, @ass to employment and
education and freedom of movement. But the benefitaccommodation, social welfare and healthcanee heot been

expressedly laid out.

Detention is supposed to be a last resort postusstioam of all alternatives, but the fact that pessfieeing conflict
and persecution facing harrowing routes of passageach a safe haven while possibly losing familg kin on the journey,

more often than not might not be having or carrgloguments of identification is a truth that netdse legitimately accepted
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in order to provide them just protection. The nadiolaw of many EU Member States provides for stemn deprivation
of liberty at the border, which often takes placé¢he transit area of an airport. The revised RémeConditions Directive
(2013/33/EUV) allows, under Article 8 (3) (c), theteintion of asylum seekers who arrive at the baxldecide on their right
to enter the territory(Union, EUR-Lex, 2013).

The European Union has detailed provisions respgdtie principle of non-refoulement but its regiolas are
more inclined towards legal migration and curbifigr@gular entry through the borders than in thevjsion and safeguard
of asylum. It is important here to observe that Ehélin Il regulations were established to dealhwiihe problems of
asylum shopping and refugees in orbit. The purpdsketermining the Member State responsible formérang an asylum
application was to express solidarity in the EU diften turned into a burden shifting. The purposthe Dublin regulations
of the European Union is to provide quick accesasyglum procedure by examination by a clearly aeiteed single EU
Member State(where an individual enters first,eisponsible for the asylum application of the asylnmuestion) and to
make sure that individuals do not apply for asylimmultiple countries. But when faced with the nassinflow of
refugee as in the current refugee crisis in Eurdipe,Dublin Regulations appears to be unfair ansustainable. The
various directives and regulations of the EU law #re significant mainstay of access to internatigsrotection and
guarantees in Europe, while they acknowledge mesti® and provisions of the applicants and pledgje dlccessibility at
the same time as respecting the dignity of theiegpuis, expressed and detailed safeguards andrjeesaneed to be
provided in terms of the social security, healtb¢c@nd accommodation such as to provide fasteumsghd protection.
The EU needs a common asylum policy following itmdamental value of solidarity in complete unityifigating

protection and safeguards of persons so as to ptand in its dedication to and fulfilment of hurréghts.
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